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§955.10

hearing to be conducted and should ex-
plain the reasons for its choices.

EFFECTIVE DATE NOTE: At 76 FR 37660, June
28, 2011, §955.9 was revised, effective July 28,
2011. For the convenience of the user, the re-
vised text is set forth as follows:

§955.9 Hearing request.

As directed by Board order, each party
shall inform the Board, in writing, whether
it requests a hearing as prescribed in §§955.18
through 955.25, or in the alternative submis-
sion of its case on the record without a hear-
ing as prescribed in §955.12. If a hearing is re-
quested, the request should state where and
when the requesting party desires the hear-
ing to be conducted and should explain the
reasons for its choices. After considering the
parties’ requests, the Board will determine
whether a hearing will be held.

§955.10 Prehearing briefs.

Based on an examination of the docu-
mentation described in §955.5, the
pleadings, and a determination of
whether the arguments and authorities
addressed to the issues are adequately
set forth therein, the Board may, in its
discretion, require the parties to sub-
mit prehearing briefs in any case in
which a hearing has been elected pur-
suant to §955.9. In the absence of a
Board requirement therefor, either
party may, in its discretion and upon
appropriate and sufficient notice to the
other party, furnish a prehearing brief
to the Board. In any case where a pre-
hearing brief is submitted, it shall be
furnished so as to be received by the
Board at least 15 days prior to the date
set for hearing, and a copy shall be fur-
nished simultaneously to the other
party.

EFFECTIVE DATE NOTE: At 76 FR 37660, June
28, 2011, §955.10 was amended by revising the
first sentence, effective July 28, 2011. For the
convenience of the user, the revised text is
set forth as follows:

§955.10 Prehearing briefs.

Based on an examination of the docu-
mentation described in §955.5, the pleadings,
and a determination of whether the argu-
ments and authorities addressed to the
issues are adequately set forth therein, the
Board may, in its discretion, require the par-
ties to submit prehearing briefs in any case
in which a hearing has been ordered pursu-
ant to §955.9. * * *
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§955.11 Prehearing or presubmission
conference.

(a) Whether the case is to be sub-
mitted pursuant to §955.12, or heard
pursuant to §§955.18 through 955.25, the
Board may upon its own initiative or
upon the application of either party,
convene a conference to consider:

(1) The simplification or clarification
of the issues;

(2) The possibility of obtaining stipu-
lations, admissions, agreements on
documents, understandings on matters
already of record, or similar agree-
ments which will avoid unnecessary
proof;

(3) The limitation of the number of
expert witnesses, or avoidance of simi-
lar cumulative evidence, if the case is
to be heard;

(4) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute; and

(5) Such other matters as may aid in
the disposition of the appeal.

(b) The results of the conference shall
be reduced to writing by the Board and
this writing shall thereafter constitute
part of the record.

§955.12 Submission without a hearing.

Submission of the case without hear-
ing does not relieve the parties from
the necessity of proving the facts sup-
porting their allegations or defenses.
Affidavits, depositions, admissions, an-
swers to interrogatories, and stipula-
tions may be employed to supplement
other documentary evidence in the
record which will be settled pursuant
to §955.14. The Board may permit such
submission to be supplemented by oral
argument (transcribed if requested),
and by briefs in accordance with
§955.24.

§955.13 Optional Small Claims (Expe-
dited) and Accelerated Procedures.

(a) The Small Claims (Expedited) Proce-
dure. (1) The Expedited Procedure is
available solely at the election of the
appellant. Such election requires deci-
sion of the appeal, whenever possible,
within 120 days after the Board re-
ceives written notice of the appellant’s
election to utilize this procedure.

(2) The appellant may elect this pro-
cedure when:
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(i) There is a monetary amount in
dispute and that amount is $50,000 or
less, or

(ii) There is a monetary amount in
dispute and that amount is $150,000 or
less and the appellant is a small busi-
ness concern (as that term is defined in
the Small Business Act and regulations
promulgated under the Act).

(3) In cases proceeding under the Ex-
pedited Procedure, the respondent shall
send the Board a copy of the contract,
the contracting officer’s final decision,
and the appellant’s claim letter or let-
ters, if any, within ten days from the
respondent’s first receipt from either
the appellant or the Board of a copy of
the appellant’s notice of election of the
Expedited Procedure. If either party re-
quests an oral hearing in accordance
with §955.9, the Board shall promptly
schedule such a hearing for a mutually
convenient time consistent with ad-
ministrative due process and the 120-
day limit for a decision, at a place de-
termined under §955.18. If a hearing is
not requested by either party, the ap-
peal shall be deemed to have been sub-
mitted under §955.12 without a hearing.

(4) Promptly after receipt of the ap-
pellant’s election of the Expedited Pro-
cedure, the Board shall establish a
schedule of proceedings that will allow
for the timely resolution of the appeal.
Pleadings, discovery, and other pre-
hearing activities may be restricted or
eliminated at the Board’s discretion as
necessary to enable the Board to decide
the appeal within 120 days after the
Board has received the appellant’s no-
tice of election of the Expedited Proce-
dure. In so doing, the Board may re-
serve whatever time it considers nec-
essary for preparation of the decision.

(5) Written decisions by the Board in
cases processed under the Expedited
Procedure will be short and contain
only summary findings of fact and con-
clusions. Decisions will be rendered for
the Board by a single Judge. If there
has been a hearing, the Judge presiding
at the hearing may, in his or her dis-
cretion, at the conclusion of the hear-
ing and after entertaining such oral ar-
guments as he or she deems appro-
priate, render on the record oral sum-
mary findings of fact, conclusions of
law, and a decision of the appeal.
Whenever such an oral decision is ren-

§955.13

dered, the Board will subsequently fur-
nish the parties a printed copy of such
oral decision for the record and pay-
ment purposes and for the establish-
ment of the commencement date of the
period for filing a motion for reconsid-
eration under §955.30.

(6) Decisions of the Board under the
Expedited Procedure will not be pub-
lished, will have no value as prece-
dents, and in the absence of fraud, can-
not be appealed.

(b) The Accelerated Procedure. (1) The
Accelerated Procedure is available
solely at the election of the appellant
and shall apply only to appeals where
there is a monetary amount in dispute
and the amount in dispute is $100,000 or
less. Such election requires decision of
the appeal, whenever possible, within
180 days after the Board receives writ-
ten notice of the appellant’s election to
utilize this procedure.

(2) Promptly after receipt of the ap-
pellant’s election of the Accelerated
Procedure, the Board shall establish a
schedule of proceedings that will allow
for the timely resolution of the appeal.
The Board, in its discretion, may
shorten time periods prescribed else-
where in these Rules as necessary to
enable the Board to decide the appeal
within 180 days after the Board has re-
ceived the appellant’s notice of elec-
tion of the Accelerated Procedure.

(3) Written decisions by the Board in
cases processed under the Accelerated
Procedure will normally be short and
contain only summary findings of fact
and conclusions. Decisions will be ren-
dered for the Board by a single Judge
with the concurrence of the Chairman
or Vice Chairman or other designated
Judge, or by a majority among these
two and an additional designated mem-
ber in case of disagreement. In cases
where the amount in dispute is $50,000
or less and in which there has been a
hearing, the single Judge presiding at
the hearing may, with the concurrence
of both parties, convert the appeal to
an Expedited Proceeding and at the
conclusion of the hearing, after enter-
taining such oral arguments as he or
she deems appropriate, render on the
record oral summary findings of fact,
conclusions of law, and a decision of
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the appeal. Whenever such an oral deci-
sion is rendered, the Board will subse-
quently furnish the parties a printed
copy of such oral decision for record
and payment purposes and to establish
the date of commencement of the pe-
riod for filing a motion for reconsider-
ation under §955.30.

(c) Denial of election. At the request
of the respondent, or on its own initia-
tive, the Board may determine whether
the amount in dispute and/or the appel-
lant’s status make the election of the
Expedited Procedure or the Acceler-
ated Procedure inappropriate.

(d) Motions for Reconsideration in
Cases Arising Under §955.13. Motions for
reconsideration of cases decided under
either the Expedited Procedure or the
Accelerated Procedure need not be de-
cided within the time periods pre-
scribed by this §955.13 for the initial
decision of the appeal, but all such mo-
tions shall be processed and decided
rapidly so as to fulfill the intent of this
section.

(e) General rule. Except as herein
modified, the rules of this Part 955 oth-
erwise apply in all aspects.

§955.14 Settling the record.

(a) The record upon which the
Board’s decision will be rendered con-
sists of the appeal file described in
§955.5, and to the extent the following
items have been filed, pleadings, pre-
hearing conference memoranda or or-
ders, prehearing briefs, depositions or
interrogatories received in evidence,
admissions, stipulations, transcripts of
conferences and hearings, hearing ex-
hibits, posthearing briefs, and docu-
ments which the Board has specifically
designated be made a part of the
record. The record will at all reason-
able times be available for inspection
by the parties at the Board.

(b) Except as the Board may other-
wise order in its discretion, no proof
shall be received in evidence after com-
pletion of an oral hearing or, in cases
submitted on the record, after notifica-
tion by the Board that the case is
ready for decision.

(c) The weight to be attached to any
evidence of record will rest within the
sound discretion of the Board. The
Board may in any case require either
party, with appropriate notice to the
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other party, to submit additional evi-
dence on any matter relevant to the
appeal.

(d) The Board may consider the Fed-
eral Rules of Evidence for guidance re-
garding admissibility of evidence and
other evidentiary issues in construing
those Board rules that are similar to
Federal Rules and for matters not spe-
cifically covered herein.

§955.15 Discovery.

(a) The parties are encouraged to en-
gage in voluntary discovery proce-
dures. In connection with any deposi-
tion or other discovery procedure, the
Board may issue any order which jus-
tice requires to protect a party or per-
son from annoyance, embarrassment,
oppression, or undue burden or ex-
pense, and those orders may include
limitations on the scope, method, time
and place for discovery, and provisions
for protecting the secrecy of confiden-
tial information or documents.

(b)(1) The Board may limit the fre-
quency or extent of use of discovery
methods described in these rules. In
doing so, generally the Board will con-
sider whether:

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the case to obtain the information
sought; or

(iii) The discovery is unduly burden-
some and expensive, taking into ac-
count the needs of the case, the
amount in controversy, limitations on
the parties’ resources, and the impor-
tance of the issues at stake.

(2) The parties are required to make
a good faith effort to resolve objections
to discovery requests informally. A
party receiving an objection to a dis-
covery request, or a party which be-
lieves that another party’s response to
a discovery request is incomplete or
entirely absent, may file a motion to
compel a response, but such a motion
must include a representation that the
moving party has tried in good faith,
prior to filing the motion, to resolve
the matter informally. The motion to
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